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WORKERS’ COMPENSATION AND INJURY MANAGEMENT AMENDMENT BILL 2017 
Second Reading 

Resumed from 15 May. 
HON ALANNAH MacTIERNAN (North Metropolitan — Minister for Regional Development) [2.52 pm] — 
in reply: I thank members on all sides of this place who have supported this legislation. It is very important that we 
proceed with it. As has been said, these provisions came out of a review into the Workers’ Compensation and Injury 
Management Act that was completed in 2015. However, unfortunately, it was not acted upon to the extent that it 
affected any change of law. We have taken some of the provisions from the review of the Workers’ Compensation 
and Injury Management Act that will provide fairer and more just compensation to the families of workers who 
have died on the job—people who are occupational fatalities. I appreciate that all members support that. 
Hon Michael Mischin raised a series of concerns in his address. I have provided in writing a copy of the responses 
to the member. I seek guidance from the member if he would find it acceptable that I table that material rather than 
read it out. 
Hon Michael Mischin: Given the questions were raised in the course of my second reading contribution, it is 
better if they are put on the Hansard record by being read out. 
Hon ALANNAH MacTIERNAN: We will try to get through them very quickly. 
Hon Peter Collier: You can have them incorporated into Hansard. 
Hon ALANNAH MacTIERNAN: I was intending to incorporate them. I seek leave to have these answers 
incorporated into Hansard. 
The DEPUTY PRESIDENT: It is not normal practice that a second reading reply be given non-verbally and 
a matter recorded in Hansard. It is a matter for the house. The minister has sought leave. 
Hon Michael Mischin interjected. 
The DEPUTY PRESIDENT: Order! 
Hon ALANNAH MacTIERNAN: I will quickly run through them. 
Hon Michael Mischin sought clarification of the indexation methods. The proposed lump sum entitlement is 
250 per cent of the prescribed amount. The prescribed amount is the maximum for a non-fatal injury. The current 
act provides for the prescribed amount to be varied each financial year based on the percentage of variation in the 
wage price index for WA. The new lump sum death entitlement would therefore be automatically adjusted each 
financial year. 
In relation to commencement and proclamation, the advice is that a proclamation date is required for operative 
parts of the amendment act, as arbitration rules, regulations and administrative instruments must come into 
operation upon the commencement of the legislation. A question was asked about what subordinate legislation 
will be required. Existing regulations relating to claims and compensation for dependants that would otherwise be 
in conflict with the new amendment act will need to be repealed. Those include the amount of the child’s 
allowance, the funeral allowance, the methodology for automatic indexation for subsequent years and the formula 
to be applied in the event of insurers seeking discharge of the child’s allowance by payment of a lump sum. 
Amendments will also be made to the Workers’ Compensation and Injury Management Arbitration Rules and 
there will need to be some new administrative instruments. To minimise any delay in commencement of the 
amendment act, the Parliamentary Counsel’s Office has been requested to commence drafting the necessary 
subsidiary legislation while the bill is progressing through the Council. The subordinate legislation is not complex 
and will take approximately two weeks to finalise. It is intended that the amendment regulations and arbitration 
rules will come into effect at the same time as the amendment act is proclaimed. 
Hon Michael Mischin sought clarification that there will be no retrospective operation, and that is the case. He sought 
information also on the number of claims and the cost impact of the increased entitlements. Approximately 
20 traumatic work-related fatalities in Western Australia are reported to WorkSafe each year. On average, 
30 compensated fatalities are reported to WorkCover WA. As part of the recent actuarial assessment, the 
recommended premium rates received an updated cost impact. The initial cost impact was around $4 million and the 
revised impact is around $6.5 million. The revised $6.5 million costing will still be a very small increase to the 
premium paid by employers. We believe that will be a 0.7 per cent increase relative to the overall cost of the scheme, 
which is $1.2 billion. The member sought notice of the status of the larger rewrite of the compensation statute. 
Hon Bill Johnston, the Minister for Commerce and Industrial Relations, has made it clear that this will build on the 
work of the final report of 2014. He is planning to have a draft of the legislation ready by the end of this year. 
A whole series of issues were raised by Hon Nick Goiran. I understand that life as an opposition politician involves 
finding issues with bills; I completely understand that. I also absolutely understand what it is to be a bit of a terrier 
and to find an issue and really want to drive it down. However, I also think that there should be some whole point 
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in the exercise. There should be some sort of injustice, error or problem that is to be remedied. We had a long 
dissertation from — 
Hon Peter Collier interjected. 
Hon ALANNAH MacTIERNAN: Stop bullying! 
The DEPUTY PRESIDENT: Order! The minister is making a second reading reply. 
Hon ALANNAH MacTIERNAN: I will certainly be keeping it a lot briefer. 
We heard a long narrative about the endeavours that the member had to go to to get the submissions that had been 
made as part of that 2014 review. I think it is important to understand that this was while the member was part of 
the government of the day. The minister of the day—it might have been Hon Michael Mischin—made 
a determination that those submissions were to be confidential. That decision was made to enhance, in the 
minister’s view, the candour of the submissions that would be made. That is understandable. Those having been 
the goalposts that were set by the previous government, people made their submissions with that as the frame, so 
of course it is inappropriate, either for the last minister or for the current minister, to seek to release those 
submissions when they were solicited on the basis of confidentiality. Minister Johnston has told us that 
confidentiality provisions will generally not be given in relation to submissions in this new rewrite, but that is what 
happened in the past. This matter has gone through the freedom of information process. It has gone to the 
Information Commissioner. The position that has been taken by the department since 2014 is, I think, the right 
one—that these were elicited under the promise of confidentiality and therefore cannot be interrogated any further. 
What do we think has been hidden here? It seems quite bizarre. This bill is about increasing the entitlements for 
the families of workers who have died. Who would have made a submission that would somehow undermine the 
integrity of this process? I understand it is the case that UnionsWA would have wanted a higher amount of money. 
It is not unreasonable that the government of the day, and then our government having also followed that, would 
go with a middle path. I do not actually understand, and I do not think anyone in this chamber was able to 
understand, what mischief Hon Nick Goiran was trying to track down this quite unfruitful burrow. 
Hon Nick Goiran asked a few other questions. He wanted to know why the government went mid-range in settling 
the determination. It was quite reasonable that we looked around Australia. We looked at the various circumstances 
and made the decision that the sorts of increases that we are putting in place were appropriate. New South Wales 
is a much more costly jurisdiction and, not surprisingly, is at the top of the league tables in terms of amounts. We 
point out, for example, that the average house price in New South Wales is virtually double that of houses in 
Western Australia. This government’s assessment is that the increase is fair and reasonable. The new lump sum 
will be 250 per cent of the maximum amount for a fatal injury. 
Hon Nick Goiran queried the basis for the level of the child’s allowance. The amount of $133 represents 10 per cent 
of the average weekly earnings in Western Australia and more than doubles the current allowance. That is the 
recommendation. Perhaps the other one that is worth reporting on is the question of the definition of 
“de facto partner” and why we have adopted the Interpretation Act definition. The current definition within the act 
applies only to persons who have been living in a de facto relationship with a worker for at least two years prior 
to the worker’s death. It was the government’s view that this is an outdated definition and denies access to 
compensation for partners who fall short of the two-year period but who clearly are in a long-term, committed 
relationship. The current definition will be repealed. It is not necessary to define “de facto partner” in the bill as 
the term “de facto partner” and indicators of de facto relationships are set out in section 13A of the 
Interpretation Act 1984. The Interpretation Act 1984 definition is well understood and is applied in most statutes. 
Members, I really do genuinely thank members across the house. I noted that Hon Rick Mazza, Hon Alison Xamon 
and Hon Samantha Rowe all spoke in favour of this bill. We appreciate the very reasonable approach that has 
generally been taken. I commend the bill to the house. 
Question put and passed. 
Bill read a second time. 

Committee 
The Chair of Committees (Hon Simon O’Brien) in the chair; Hon Alannah MacTiernan (Minister for Regional 
Development) in charge of the bill.  
Clause 1: Short title — 
Hon MICHAEL MISCHIN: I just want to start by clarifying a few things, because we received a potted history 
of this bill and I think it needs to be understood how it has come about. This is not a criticism of the history that 
has been provided, but there have been some comments regarding the time it has taken for this to be brought before 
the house and some observations about the review of the legislation that is leading to a broader drafting of either 
a substantial amendment or what I would expect really to be a rewrite and a fresh Workers’ Compensation and 
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Injury Management Act of some sort. This process of reviewing the legislation was initiated in 2009 and I think 
Hon Simon O’Brien was Minister for Commerce at the time. WorkCover WA initiated a two-stage review of the 
legislation. Stage 1 was completed and resulted in the passage of some amendments in 2011 under the oversight 
of Hon Simon O’Brien, who was then Minister for Commerce. The second stage was to develop a new statute and 
that was underway. It is the second stage of the review that was the comprehensive rewrite and was to deal with 
the outstanding amendments from 2009. It identified a variety of issues with the current legislation and was to 
result in a re-draft of the act, bringing it up to date. I think it has served reasonably well, with some ups and downs, 
over the past 45 years; however, drafting styles have changed and, hopefully, the legislation will be in much plainer 
language and reorganised into something more coherent and sensible, as it has had numerous grafts onto it over 
the last 45 years. These sorts of things take some time, and it is not right to say, as has been suggested by some, 
that there was inactivity by the last government. On the contrary, I think WorkCover WA, under the oversight of 
and with the support of the last government, did a very good job of examining the legislation and consulted very, 
very widely. I recall something like 66 submissions being received, but it could have been a lot more than that, 
over the period of the discussion paper, which was issued in October 2013. That discussion paper set out the 
proposals to re-draft the act as a basis of consultation. By that stage, I was the Minister for Commerce. In late June 
2014, WorkCover WA publicly released its “Review of the Workers’ Compensation and Injury Management 
Act 1981: Final Report”, containing some 171 recommendations for inclusion in a new workers’ compensation 
statute, and that was tabled on 26 June 2014. It is unfortunate, and most regrettable, that before we left government 
we were unable to complete that work, and I am pleased that the current minister has taken up that work in order 
to proceed further with it, although it has taken him a year to do so. Of course, every government has to deal with 
its drafting priorities and with the resources available to it, but it was only on 15 February this year that 
Hon Bill Johnston issued his media release to announce that the government had approved the drafting of a bill to 
modernise the workers’ compensation legislation and to say that it had been based on the final report that had been 
tabled back in June 2014. 
The bill before us is one small element of that overall and comprehensive rewrite. It first appeared in the other 
place on 1 November last year. It is a very small and discrete element, not inconsequential in its own way, but it 
still has taken significant time, and that is not a criticism. As I say, it is a fact that sometimes these things require 
some work, but if the complexities of crafting something suitable to address this small and discrete area has taken 
that time, I think it is fair to assume that the idea that by the end of this year there will be a comprehensive rewrite 
that is in a position to be introduced into Parliament is optimistic. It certainly took from March to November last 
year before this bill could be introduced in the other place. It was not debated and agreed by the other place until 
22 February this year. It was introduced into this place on 13 March, which was the first sitting day for this 
chamber, so it is not as though there has been any delay in dealing with this from the point of view of this chamber’s 
work. Of course, the government has responsibility for its business in this chamber and for deciding the urgency 
of the bill. It was not until one month later, on 12 April, that it was first brought on for debate in this place. 
I completed my remarks on it when it was brought up late, I think, on a Thursday, and my remarks were split 
before and after question time, as I recall, and I completed them in 17 minutes overall. We did not hear of the bill 
again until 15 May. So there is some delay in the process, but it has not been from this side of the house; it has 
been from the government’s perspective in not considering it sufficiently urgent to bring it on and get it disposed 
of. I am hoping we can see the passage of this bill. 
I thank the honourable minister for the information she has provided about the questions I raised. I was very 
grateful to her for providing me with an eight-page document that set out some detail about the response to the 
questions I posed in my second reading contribution. I note that in the summary of her reply there is some quite 
useful information; and, if she sees fit to do so, I think it would be of assistance for this and future debates if the 
document could be incorporated into Hansard in its entirety, if she is prepared to table it, so the information is 
available for reference in the future. I have a few questions that arise out of it. One of them will be about the lack 
of retrospectivity in this legislation. I think it is important that the reasons this sort of legislation and amendments 
to the Workers’ Compensation and Injury Management Act ought only work prospectively and not retrospectively 
should be more fully explained in the manner than it is in the explanatory memorandum, because that would be of 
concern to those who feel they have missed out, even if by a day, in the operation of the legislation. There are 
sound reasons that it is almost imperative that this legislation operate prospectively, so I think on that score alone 
it would be helpful, not only to this government, but also future governments and those responsible for 
administering this legislation, if those reasons could be set out in full. 

Hon ALANNAH MacTIERNAN: I thank the member for those comments. I recognise that this bill goes back to 
2009 and that the now Chair of Committees, Hon Simon O’Brien, was able to get some changes in in 2011. 
I recognise that and I recognise the complexity. As the member would know, when coming into government, there 
is an enormous amount of work to be absorbed, and getting government underway is a pretty time-demanding task. 
We appreciate the opposition’s cooperation in moving forward with this legislation in a timely manner. When 
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I have a proper copy of them later, I will be happy to table, with leave, the set of answers that I provided to the 
member previously. 

Hon MICHAEL MISCHIN: I thank the minister very much, but perhaps she could, though, for the record, set 
out the reasons that there is no retrospectivity, because I have a question that deals with that. The question is: since 
the bill was foreshadowed and introduced in the other place, how many deaths have occurred that would fall under 
the new provisions if they had been passed, unrealistic though it is, on the day that the bill had been first introduced 
in November last year? 

Hon ALANNAH MacTIERNAN: Although the government is keen to implement the legislation as quickly as 
possible and although we are very mindful that there have been workplace fatalities since the time this bill was 
introduced—we would like nothing more than to be able to provide this more just level of compensation—it is 
simply not possible in accordance with the practices of good government to apply this retrospectively. It is 
a fundamental legislative principle of the workers’ compensation scheme design that new amendments apply 
prospectively unless there are exceptional circumstances. This has operated for all workers’ compensation 
amendments since 1981, including the removal of age limits in 2011, the increase of jockeys’ weekly compensation 
entitlements in 2012, and the introduction in 2013 of presumptive laws for firefighters with cancer. The legislation 
cannot be applied retrospectively for the following reasons. Firstly, changing the law applicable to events that have 
occurred in the past imposes new rights and obligations on parties that were not foreseen, costed or factored into 
claim decisions, settlement negotiations or premium assessments. Secondly, retrospectivity will lead to 
complications if claims have been progressed and concluded when the legislation comes into effect. Thirdly, it is 
difficult to nominate and justify a retrospective date in the legislation. Fourthly, the operative parts of the bill 
would have to be restructured to retrospectively apply to some provisions—for example, lump sums—but not to 
other claims and determination processes. Finally, it would set a precedent for all future legislative proposals. 

Hon MICHAEL MISCHIN: I think having that on the record will serve a useful purpose for not only the current 
government and the manner in which it approaches this, but also future governments. 

My other question is about the number of cases since November last year. How many cases, of which WorkSafe 
is aware, will have fallen outside the operation of this legislation, assuming it is passed and proclaimed today as 
a cut-off date? 

Hon ALANNAH MacTIERNAN: Since the bill was introduced on 1 November 2017, there have been 
11 work-related fatalities. Since 1 November, there have been three claims for deaths that occurred before the 
bill’s introduction. 

Hon NICK GOIRAN: During my second reading contribution, I asked the government to clarify eight things. 
The minister in her reply kindly addressed four of those eight things. Can we have a response to the other matters? 
To ensure that we facilitate the speedy passage of this legislation this afternoon, I will ask about each of them one 
at a time and ask for the minister’s response. The first dealt with the status of the legislative review. The minister 
might recall that I read out to the chamber the status as it appeared on the WorkCover website, but it is several 
months old. Could the minister update the house on the status of the legislative review? 

Hon ALANNAH MacTIERNAN: I addressed that, and I addressed that in connection with Hon Michael Mischin’s 
request. I did not think it was necessary to do so twice. But, as we have said, the rewrite is underway, and it is a very 
complex matter. The minister is aiming to have an exposure draft completed before the end of this year, and full 
and public consultation will follow that exposure draft. 

Hon NICK GOIRAN: The exposure draft being available by the end of this year, is that something that the 
minister mentioned in her reply? 

Hon ALANNAH MacTIERNAN: I believe it is something that I have mentioned today. 

Hon NICK GOIRAN: I am grateful that we have been able to get on the record during consideration of 
clause 1 the announcement of the government that an exposure draft will be out before the end of the year, and the 
news that there will be public consultation on the process and that submissions sought will not be made 
confidential. I am indebted to the minister for that confirmation. 

I want to ask the minister whether any stakeholder submissions that have been provided to date comment on the 
matters being addressed by this bill. 

Hon ALANNAH MacTIERNAN: I will say that I do not intend to repeat matters; I think it is really important 
that we get on with it. As I indicated earlier, I understood that a submission from the unions, not surprisingly, 
wanted to meet the peak sum found in the jurisdiction of New South Wales. Secondly, it also appears that one of 
the stakeholders that provided a confidential submission sought to not have these sums amended; they felt that life 
insurance was an adequate way of dealing with workplace fatalities. Of course, we disagreed with that. But 
basically, again, there are no real surprises. It is exactly what we expected. Some people are resisting change and 
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some people are wanting more change. We expect that any side of government will try to get the balance right and 
we have come in around the middle of the pack. 

Hon NICK GOIRAN: If I understand the answer the minister has given, two stakeholder submissions addressed 
matters that are outlined in the bill—one was UnionsWA and the second was a stakeholder whose details she is 
not in a position to disclose. 

Hon ALANNAH MacTIERNAN: I will not say this again. The way the consultation was framed under the 
previous government is that it sought confidential submissions. That was sought in order to enhance candour. We 
will not say anything more about the fact that these were confidential submissions. The advice from the officers 
present is that they were the two submissions that dealt with this issue. 

Hon NICK GOIRAN: According to the advice the minister has received, only two submissions addressed the 
matters before the chamber. I do not know whether the minister has a copy of the final report at her disposal—one 
of her advisers might have it. If they do, I ask the minister to turn to page 112 of that document. The minister has 
indicated to the chamber that there were two submissions. One was from UnionsWA, and the second was from 
a stakeholder the minister does not want to reveal the name of. Is the second from the Combined Small Business 
Alliance of Western Australia Inc that is set out at page 112? 

Hon ALANNAH MacTIERNAN: Yes, that is correct. The Combined Small Business Alliance of WA did not 
support the increased entitlement. I understand there was general support from the other parties. I am trying to 
understand the advice I have been given. This seems to be a little different from what I was told earlier. Sorry. 
I refer the member to page 112, which is probably a more reliable description of the case than has just been 
provided to me. Apparently, all stakeholders support the proposed methodology of apportioning the lump sum 
between dependants. Three submissions indicated opposition to the proposal that compensation paid not be 
deducted from the lump sum, and most stakeholders support an increase in entitlement. As I said, UnionsWA 
wanted a larger increase, and the Combined Small Business Alliance did not support the increased entitlement, 
indicating that it was mandatory in superannuation schemes and that workers can obtain additional private 
insurance if that is inadequate. 

Hon NICK GOIRAN: Which three submissions indicated opposition to the proposal that compensation be paid 
to the deceased worker? 

Hon ALANNAH MacTIERNAN: Just one more time with feeling! These submissions were attracted on the basis 
that they would be confidential. Those rules were put in place in 2014. It is the case that the Combined Small 
Business Alliance of Western Australia agreed to have its name put forward. None of the other three parties agreed 
to it, and in keeping with the actions taken by the previous government, confirmed by the Information 
Commissioner, it is not proper for us to breach the confidentiality provided by the previous government. 

Hon NICK GOIRAN: The minister is saying to the chamber that one of the three submissions was from the 
Combined Small Business Alliance of Western Australia. The other two are unknown to the chamber, but are they 
known to the minister and the government? 

Hon ALANNAH MacTIERNAN: I have explained the situation. I honestly have nothing more to add. I think last 
time I described it quite fully, and I have nothing more to add in that regard. 

Hon NICK GOIRAN: If I heard the minister correctly, the express consent of the Combined Small Business 
Alliance of Western Australia was obtained for its name to be revealed as one of three submitters that indicated 
opposition. Perhaps let us deal with that first. 

Hon Alannah MacTiernan: That is the advice I have received. 

Hon NICK GOIRAN: Excellent. The other two submitters are unable to be known by the chamber, but are known 
by the government. Was the express consent of UnionsWA also sought for its submission to be revealed at page 
112? 

Hon Alannah MacTiernan: That’s correct. 

Hon NICK GOIRAN: That is right? Is the minister able to indicate to us which of the submissions are publicly 
available? 

Hon ALANNAH MacTIERNAN: None of the submissions is publicly available at this time. 

Hon Nick Goiran: Careful. 

Hon ALANNAH MacTIERNAN: I understand the authority sought was to name these parties as part of this 
documentation. I gather the request was not made for the release of the entire report, as the member is well aware 
from his numerous freedom of information applications. 
Hon Nick Goiran: I have not put in even one FOI application, so do not mislead the chamber. 



Extract from Hansard 
[COUNCIL — Thursday, 17 May 2018] 

 p2980b-2989a 
Hon Alannah MacTiernan; Hon Michael Mischin; Hon Nick Goiran 

 [6] 

Hon ALANNAH MacTIERNAN: The member has not submitted an FOI? I apologise for that. As the member is 
aware — 
Several members interjected. 
Hon ALANNAH MacTIERNAN: I am sorry, but there are only so many times and so many ways I can put the 
same piece of information. Submissions were enticed under the banner of confidentiality. We are not going to 
breach that confidentiality. Two of those parties agreed to have their names attached in this report, explaining their 
situation; the others have not. I will give out neither the names of the others nor their submissions. I would just 
love to know what the member is getting at. What is the whole purpose here? That might help us understand what 
we can do to help the member, because it is absolutely not evident to me. 
Hon NICK GOIRAN: Is the minister’s advice to the chamber that none—zero—of the submissions is publicly 
available? 
Hon ALANNAH MacTIERNAN: I understand in relation to all the submitters on the report—remember, the report 
was a much larger document that not only dealt with this; right—that many people made submissions, so we have 
to be careful about which bits we are talking about. In the first instance, there were 66 submitters, and in the second 
instance, commenting on the report, there were 28. We understand that some of these may well have decided—there 
are some—to put them up on their websites. That is not something we control and necessarily record. The member 
is free to look at the 66 different websites and decide whether they have put their submissions up. 
Hon NICK GOIRAN: Of course, the minister will appreciate that not everyone has a website so it is not possible 
to go to 66 websites if there are not 66 websites in existence. But rest assured, minister, I have written to the 
66 submitters, which is of course another way in which someone might be able to obtain information. The minister 
has also indicated that another method might be to make an FOI application. I reiterate for the record the minister’s 
false statement earlier suggesting that I have made multiple FOI applications. I state for the record that I have 
made zero such FOI applications — 
Hon Alannah MacTiernan interjected. 
Hon NICK GOIRAN: I have not finished. Just hold your horses. I want to make sure that members are very clear 
that when this minister lavishly says to us that I have made FOI applications, that is false with a capital “F”. 
I am interested in this. Some of the submitters commented on matters before the chamber, but we are of course 
being told the names of only two of them. In my second reading contribution I made mention of the State Solicitor’s 
Office. I would have thought that that, at the very least, would have been of interest to the government. WorkCover 
WA has listed the State Solicitor’s Office as one of its 66 submitters. Just moments ago the minister asked me to 
go to the 66 websites. The shadow Attorney General might be able to help me with this. I do not know whether 
the State Solicitor’s Office has a website per se on which it would list its submissions. Let us assume for a moment 
that it does not. At the end of the day, I have a letter in my possession from the State Solicitor’s Office indicating 
that it did not put in a submission. Has the government been in contact with the State Solicitor’s Office to clarify 
that, or has it been in contact with WorkCover WA to find out why it listed the State Solicitor’s Office as one of 
the 66 submitters, although that very office says that it did not put in a submission? 
Hon ALANNAH MacTIERNAN: No, we will not. If people make a determination, whether they are government 
agencies or otherwise, to put their submissions onto a website or to post them off to a member, that is their 
business. It is not relevant to the administration of this act. I apologise to the member. It was not the member who 
lodged the freedom of information application. It was a private law firm—a plaintiff law firm. I do not know 
whether the member is familiar with this law firm, but it was a private law firm that put in that FOI application. 
I do not know whether the member is familiar with the firm or familiar with the work it has been doing. I will 
leave that to one side. 
It is not part of the bill and it is not relevant to the debate here whether people who have made submissions want 
to put them up publicly. If they do, that is well and good. I have explained to the member why the previous 
government did this. It was to induce candour. It would be very wrong for us to turn it around and we will not turn 
it around. If people are happy for their submissions to go up, that would be great, but we will not do it. I know that 
a law firm seems to have an interest in this happening, but that is irrelevant to the consideration of this bill. 
Hon NICK GOIRAN: I agree with the minister on that point. The minister has made it perfectly clear that the 
government will not be releasing those documents. I accept that. I am not pursuing that. I am asking whether the 
government has contacted the State Solicitor’s Office to ascertain why it says it never put in a submission but 
WorkCover says that it did. Both entities cannot be right. Someone is saying something wrong. I am trying to 
ascertain who that is. 

Hon ALANNAH MacTIERNAN: The State Solicitor’s Office did not put in a submission in the formal sense 
that, as a lawyer, the member would be aware of. The State Solicitor provides advice along the way and in 
a continuous method. As issues come up, WorkSafe deals with the State Solicitor. If we are being very technical, 
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it might have been a slight error to describe that as a submission rather than ongoing engagement and advice on 
the issue. Again, I stress that absolutely zero turns on it. I know that a law firm has great interest in this for some 
reason, but nothing turns on it regarding the deliberation in this house. 
Hon NICK GOIRAN: The minister says that nothing turns on it. The State Solicitor’s Office apparently did not 
provide a submission. The minister said it may have been an error that it was raised and—reading between the 
lines—that it may have been some form of consultation. Did the State Solicitor’s Office comment on this aspect 
of this bill? 
Hon ALANNAH MacTIERNAN: I do not think it was necessarily reading between the lines. I said that the 
State Solicitor’s Office gave advice on a whole range of recommendations, including the recommendations that 
appear in the bill. As a lawyer, the member would be aware that that advice is privileged. 
Hon NICK GOIRAN: Of the 66 submitters, we now know that at least one listed did not really put in 
a submission. Of the 66, how many others did not really put in a submission? 
Hon ALANNAH MacTIERNAN: We do not appear to have the document here with us. As I understand it, an 
appendix to the report is headed “Stakeholder submissions” and it lists the State Solicitor’s Office. The 
State Solicitor’s Office did not make a single submission. It provided ongoing advice on the recommendations. 
Perhaps there should have been a separate characterisation of that rather than as a submission. The member may 
be correct. But as I say, nothing turns on it. 
Hon NICK GOIRAN: Nothing turns on it in the event that the State Solicitor did not say anything of importance 
to the government about the matters before the chamber. If the State Solicitor’s Office said something of 
importance and specifically commented on the matters before the chamber or maybe gave some warnings to the 
government, something will turn on it. Of course, we do not know that and the minister, on behalf of the 
government, has claimed legal professional privilege for that advice, which the minister is entitled to do. I do not 
know whether the minister consulted with the minister whom she is representing but, nevertheless, that is her 
responsibility at the moment. 
I note with interest that in the appendices that the minister has just referred the chamber to, a number of government 
departments are listed. For the minister’s ease of reference, on page 257 I draw to the minister’s attention 
that the Department of Commerce WorkSafe division, the Department of Education Western Australia, the 
Department of Health Western Australia, the Department of Mines and Petroleum Western Australia and the 
Department of the Attorney General Western Australia are mentioned. Out of the 66 stakeholders, five government 
departments are listed. Is the government prepared to release those submissions publicly? 
Hon ALANNAH MacTIERNAN: We could take up this matter separately. The general principle that we are not 
moving away from is that these were confidential. I suspect that there probably is not any great sensitivity about 
it, so I am happy to ask the minister whether those are prepared to be released. I would be very careful about what 
the member is doing here and his reasons for doing this. I think we need to be careful that we are acting in the 
public interest in this regard. 
Hon NICK GOIRAN: I agree with the minister. My comments earlier this week are on the public record. I believe 
that the process should be transparent. The process is not transparent. The minister has explained the reasons why 
and I accept those reasons. I accept the reasons that the government is not going to change that. 
Hon Alannah MacTiernan: Have you been working with that law firm that put in the FOI? 
Hon NICK GOIRAN: Which law firm is the minister referring to? 
Hon Alannah MacTiernan: There was a law firm, I understand, that put in an FOI. 
Hon NICK GOIRAN: Unless the minister is prepared to name it on the public record, it would be very difficult 
for me to guess which law firm in the whole of Western Australia — 
Hon Alannah MacTiernan: Are you working with any law firm? 
Hon NICK GOIRAN: I am not currently employed by any law firm in Western Australia. 
The minister mentioned that she might go away and find out whether these departmental submissions might be 
able to be made public. The minister mentioned that we needed to be careful about these things. As I said, I believe 
the process should be transparent. It should have been transparent from the start, but it was not. The current 
government is not prepared to change that. I respect that it is the government’s right to do that, even if I do not 
agree with it. It is entirely appropriate that the government be prepared to release its own departmental 
submissions—it would be indefensible if it did not. Can the minister indicate to the chamber whether she will go 
to the respective minister or ministers and ascertain whether they are prepared to have those submissions tabled in 
the house; and, if so, when that will be done? 
Hon ALANNAH MacTIERNAN: I am prepared to speak to the minister with carriage of this bill to ask him 
whether he would approach the relevant ministers to do that. As I said, I am happy to do that. I do not think that 
that should in any way affect the passage of the bill. I urge members to not allow that to happen. 
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Hon NICK GOIRAN: The minister can rest assured that I am with her on that; there is no need for that to hold it 
up. The minister will go away and speak to the minister. How will the house be informed about that? 
Hon Alannah MacTiernan: I will make a statement to the Parliament when we return. 
Hon NICK GOIRAN: Magnificent! This is how we make progress, minister. I will move to some further areas 
that I do not think were addressed in the minister’s reply to the second reading debate. Can the minister indicate 
when the rules and regulations will be ready? 
Hon ALANNAH MacTIERNAN: I believe that I did address this issue in response to the member’s comments. 
I will read it again. To minimise any delay in the commencement of the act, the Parliamentary Counsel’s Office 
has been requested to commence drafting the necessary subsidiary legislation while the bill is progressing through 
the Legislative Council. The subordinate legislation is not complex and will take approximately two weeks to 
finalise. The intention is for the amendment regulations and the arbitration rules to come into effect at the same 
time as the amendment act is proclaimed. The proclamation, notice and drafting of regulations will be committed 
to Executive Council. I believe it will be about two weeks from the proclamation of the bill. 
Hon NICK GOIRAN: When was the Parliamentary Counsel’s Office instructed to commence the drafting? 
Hon Alannah MacTiernan: Some weeks ago. 
Hon NICK GOIRAN: If it takes two weeks to conclude the drafting and it was asked for some weeks ago, are 
the rules and regulations now ready? 
Hon ALANNAH MacTIERNAN: As is the practice of government generally, before that process is concluded, 
parliamentary counsel will wait to see that this legislation actually passes the house. They will then conclude it. It 
is expected that it will be some two weeks after the bill has been assented to. 
Hon NICK GOIRAN: But is the drafting of the rules and regulations concluded, all bar waiting for this bill to be 
passed? 
Hon ALANNAH MacTIERNAN: It is underway. I will say it once again, because there is no point in continuing 
to repeat these things. The instructions were given some weeks ago. It is anticipated that the drafting of the rules 
and regulations will be concluded within a few weeks of the bill being assented to. 
Hon NICK GOIRAN: I understand that with the lump sum to be payable to dependant partners and children, the 
apportionment between them will be set out in statute. Is that set out in this bill or will it be set out in the rules and 
regulations? 
Hon ALANNAH MacTIERNAN: I am happy to deal with those matters when we get to the relevant clause. 
Hon Nick Goiran: Which clause is it? 
Hon ALANNAH MacTIERNAN: It relates to clause 11 of the bill and specifically to clause 7 of the proposed schedule. 
Hon NICK GOIRAN: I thank the minister for referring us to that. That is on page 17 of the bill under clause 11. 
It comes under clause 7 of proposed schedule 1A. Will clause 7 of what will be schedule 1A be dependent at all 
upon the rules and regulations that are currently being drafted? 
Hon ALANNAH MacTIERNAN: No, it is not. I do not think it is appropriate for us to deal with every clause 
under the short title. I think the clause-specific questions would be better dealt with when we come to the relevant 
clauses. 
Hon NICK GOIRAN: I am happy to defer those questions until we get to clause 11. As I understand it, there is 
a proposal to increase the amount to $562 303. The minister touched on that briefly in her reply to the second 
reading debate to explain why it is that we are going for the mid-pack. The minister mentioned that New South 
Wales has higher house prices than us. Is that the extent to which analysis was done to determine why 
Western Australia would be mid-pack? 
Hon ALANNAH MacTIERNAN: I will deal with that under clause 4. 
Hon NICK GOIRAN: There is also a proposal to increase the child’s allowance from $58.90 to $133. I asked 
during my contribution to the second reading debate what was the basis for that decision, particularly when one 
compares it with the figures in New South Wales, which is $148.80, and Queensland, which is $148.25. Can the 
minister indicate to the chamber why $133 was chosen as the new figure for the child’s allowance? 
Hon ALANNAH MacTIERNAN: I will deal with that when we get to the proposed schedule under clause 11. 
Hon NICK GOIRAN: Is any of the child’s allowance of $133 at all dependent on the rules and regulations that 
are being drafted by Parliamentary Counsel’s Office? 
Hon Alannah MacTiernan: We will deal with that when we get to that clause. This is the short title. 
Hon NICK GOIRAN: If any proposal was made by this chamber to lift the amount above the mid-pack, above 
$562 303, which would be consistent with what we are told UnionsWA asked for, would that need to be dealt with 
under any part of the bill prior to clause 4? 
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Hon ALANNAH MacTIERNAN: Not before clause 4. 

Hon NICK GOIRAN: In the same vein, with regard to the increase of the child’s allowance, if members of the 
chamber wanted to increase it above the $133 proposed by the government, perhaps to something like in 
New South Wales and Queensland, which are both approximately $148, would any clauses prior to clause 11, as 
I understand the minister referred us to, need to be amended for that to take effect? 

Hon ALANNAH MacTIERNAN: No, I understand. 

Hon NICK GOIRAN: In the minister’s second reading reply, she touched on and explained in part why the 
government is deleting the definition of de facto. According to my notes, she said that the government’s view is 
that it is outdated and is as applies in most statutes, and that is why it is repealing it. Why is the government not 
ensuring that the definition is therefore consistent with all statutes? 

Hon ALANNAH MacTIERNAN: We will deal with that under clause 4. 

Hon MICHAEL MISCHIN: I have a couple of questions about the indexing formulae and the like and what is 
proposed. I understand some potential changes to awards will be done by way of reference to the wage price index, 
but changes to the funeral allowance, for example, will be done with regard to the consumer price index and 
I would like to ask about the manner in which that is going to be achieved. I do not want to jump the gun here if 
the minister would prefer that we deal with it on the individual clauses to which it is relevant. 

Hon Alannah MacTiernan: Yes, I think, if we could. 

Hon MICHAEL MISCHIN: What I would ask, though, so I do not overlook them, is which clauses should I wait 
for to raise those questions? Perhaps the minister would be able to help me out here. There are provisions, for 
example, for the changing of formulae by way of regulations. I presume those are the ones we are looking at and 
they would be under proposed clause 9 of proposed schedule 1A on page 21. Would that be one of them? Also, 
there are provisions for changing the children’s allowance and the entitlement allowance. If the minister could 
give me some guidance and then I am happy to wait until those bits come up before we test those. 

Hon ALANNAH MacTIERNAN: I am advised that these appear in this new schedule. Clause 11, as the member 
has correctly identified, inserts a new schedule. These are included in various places within that new schedule that 
will be inserted by clause 11. In particular, proposed clause 5 of that new schedule deals with the indexation of the 
child allowance and proposed clause 9 deals with the indexation of the funeral allowance. We will deal with those 
at clause 11. 

Hon MICHAEL MISCHIN: The other one is the changes to lump sum compensation. If I understand the 
operation correctly, the bill introduces a proportion of 250 per cent on the lump sum but makes no alteration about 
how that lump sum compensation is to be calculated, which is already in the current legislation. Could the minister 
just confirm whether that understanding is correct—that no new formula is being prescribed or anything of that 
fashion? 

Hon ALANNAH MacTIERNAN: No, no new formula is being prescribed. We can deal with that we when we 
get to that new schedule, if the member would like. But I am advised that there is no new formula. 

Hon MICHAEL MISCHIN: If I can assist, in case the information needs to be obtained, what I would be 
interested in learning in due course—this is with a view to being helpful so that the minister is not caught off 
guard—is the impact on premiums. The minister has said that it is calculated to be around 0.7 per cent, but I would 
like a bit more information about the usual sorts of businesses that are paying premiums towards workers’ 
compensation and what 0.7 per cent is likely to mean to most businesses in terms of money—$100, $1 000, $10 or 
whatever it happens to be. I would like some statistics on the sorts of businesses, the means and the averages of 
workers’ compensation premium payments, and the likely effect on businesses of an increase of what is proposed. 
We do not have to deal with that now, but when we get to those particular parts of the bill. 

Hon NICK GOIRAN: I have one final question, which I overlooked earlier. I asked during my second reading 
contribution whether there had been any further consultation with stakeholders about these aspects of the bill. Of 
course, helpfully, earlier this afternoon we identified which of the 66 submissions dealt with the matters before us 
in this bill. We have gone through that, we have identified those who are for and against, and who has a different 
view. Some are known and named because they have given their express consent to that; others have not and the 
minister has explained why. Helpfully, she has indicated that she will speak to the minister about the possibility 
of releasing the governmental submissions and making a ministerial statement at a later date. I thank the minister 
for all of that. Subsequent to that time, since this bill has been drafted or as it was being drafted, was there 
consultation with any particular stakeholders—for example, any of those 66 that are listed in appendix 4? 

Hon ALANNAH MacTIERNAN: I understand not while the bill was being developed. 
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Hon NICK GOIRAN: Just so that we are all talking the same language, minister, there was not while the bill was 
being developed? There is of course a process whereby cabinet will authorise the drafting of a bill and then it will 
approve the bill to be introduced into Parliament. Is that what we are talking about—the process of the bill being 
developed?  

Hon ALANNAH MacTIERNAN: I understand there has been no further consultation. A decision was made that 
this matter needed to be acted on quickly and it could not wait until the full package of work was done. I am 
advised that this part was therefore extracted from the final report and a decision made that we would progress it. 
I do not think there is anything I can add to that. 

Hon NICK GOIRAN: The final report was released in 2014, so was that the last time there was any consultation 
on the aspects before us. Has there been no consultation with any of the stakeholders since that time? That is what 
I want clarification on. 

Hon ALANNAH MacTIERNAN: That is correct. There is no doubt though, that, obviously, Minister Johnston 
would have been talking to a raft of people within the sector who would have expressed concern that there had not 
been progress on this matter. Of course, we are very mindful that fatalities continue. I would not want to suggest 
that any minister did not have conversations with stakeholders, but they were not consultations about the specifics 
of this Workers’ Compensation and Injury Management Amendment Bill. This is very much the work that was 
completed in 2014 and the decision was made to make progress on that and take out this element because it needed 
to be dealt with urgently. 

Hon MICHAEL MISCHIN: When did cabinet give approval to draft and when did it give approval to print the 
current bill? 

Hon ALANNAH MacTIERNAN: We do not have those dates with us. 

Hon MICHAEL MISCHIN: We will probably have a break for questions without notice shortly and the afternoon 
tea recess, so perhaps that information could be found out during the recess. 

Clause put and passed. 

Clauses 2 and 3 put and passed. 

Clause 4: Section 5 amended — 

Hon NICK GOIRAN: The minister kindly indicated that she would deal with the questions I had on clause 4. 
The first is about the definition of “de facto partner”. The minister indicated in her second reading reply that the 
Interpretation Act is applied in most statutes. Which statutes does it not apply to and why has the government 
made a decision to apply it to this definition while leaving the other definitions of de facto partner open in 
Western Australia? 

Hon ALANNAH MacTIERNAN: I think that is an unreasonable request. We have before us this bill, not every 
other piece of legislation in the state that may not have any connection with it. This legislation contained 
a definition of de facto, which, in our view, was outdated and could, quite meaningfully and profitably, be deleted 
and we could simply rely on the interpretation that is found within the Interpretation Act. I have no doubt that as 
we go through and amend other legislation that has what we consider a non-contemporary definition of de facto, 
those changes will be made. But, of course, within the framing of this bill, it was not the job of the drafters, nor of 
government, to do an entire review of the legislation in this state and find every act that has a definition of de facto. 
It is completely and utterly irrelevant for the purposes of this act. For the purposes of this act, we looked at the 
definition and found that it was not adequate to deal with some of the very real cases that have come up in the last 
couple of years. We therefore determined to delete the specific reference in this legislation and go with the standard 
definition in the Interpretation Act. I am sure that as new legislation comes through, and as we amend other 
legislation where there is a different definition of de facto, we will find changes. Who knows, at some point, the 
Attorney may determine that he will do an omnibus amendment to legislation, but we do not know that. 

Committee interrupted, pursuant to standing orders. 

[Continued on page 2999.] 

Sitting suspended from 4.15 to 4.30 pm 
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